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Christopher M Turk, Trademark Exam ning Attorney, Law
Ofice 114 (Conrad W Wong, Managi ng Attorney).

Bef ore Hanak, Hohein and Rogers, Adm nistrative Trademark

Judges.

Opi ni on by Rogers, Adm nistrative Trademark Judge:

Anchor Coin has filed an application to register the
mar k Bl G BUCKS BI NGO for goods identified as "currency
and/or credit operated slot machi nes and gam ng devi ces,
nanely gam ng nachines."E] During prosecution, applicant
acceded to the Exam ning Attorney's requirenent that

applicant enter a disclainmer of BINGO

! Serial No. 75/385,414, in International Class 9, filed Cctober
30, 1997, based on applicant's allegation of a bona fide
intention to use the mark in comer ce.
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The Exam ning Attorney refused registration under
Section 2(d) of the Trademark Act, 15 U. S.C. 81052(d),
because of the prior registration of BI G BUCKS for "casino
services; nanely, operation of gam ng nachines,"Eland Bl G
BUCKS SLOTS for "slot machines."B office records Iist Bally
Manuf acturing Corporation as current owner of both
regi strations. Wien the Exam ning Attorney nade the
refusals of registration final, applicant appealed. Both
applicant and the Exam ning Attorney have filed briefs, but
an oral hearing was not requested.

The determ nation under Section 2(d) of the question
of likelihood of confusion is based on an anal ysis of al
of the probative facts that are relevant and for which
there is evidence of record. See Inre E 1. du Pont de
Nemours and Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).
In the anal ysis of likelihood of confusion presented by
this case, key considerations are the simlarities or
dissimlarities of the marks, the simlarity or

dissimlarity of the goods and services, and the cl asses of

2 Registration No. 1,847,026, issued July 26, 1994, in
International Class 41. Section 8 and 15 affidavits accepted and
acknowl edged, respectively, as of March 15, 2000.

® Registration No. 1,388,945, issued April 8, 1986, in
International Class 9. Section 8 and 15 affidavits accepted and
acknow edged, respectively, as of Septenber 30, 1992. The

regi stration includes a disclainer of "SLOTS. "
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purchasers and ultimate users of the involved goods and
services. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

A prelimnary matter to be considered is applicant's
attenpt to rely on third-party registrations to show
weakness in the cited marks. In the final refusal of
regi stration, the Exam ning Attorney quite clearly
expl ai ned that applicant's subm ssion of a |ist of
regi stration nunbers and correspondi ng marks was
insufficient to place the third-party registrations in the
record. In applicant's brief, applicant prom sed to nake a
future subm ssion of copies of relevant registrations. The
Exam ning Attorney, in his brief, clearly objected to any
such subm ssion and noted that all evidence to be
considered in an ex parte appeal nust be nade of record
prior to filing the appeal. The Exam ning Attorney's
position is correct. See Trademark Rule 2.142(d); see
al so, authorities collected in TBMP 88 1207.01 and 1207. 03.
Therefore, the Board has not considered the third party
regi strations submtted by applicant subsequent to the
submi ssion of its appeal brief, as a “supplenent” thereto.

In regard to the refusal based on the registered mark
Bl G BUCKS for casino services, the Board considers first,

the marks. The registered mark is on the Principal
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Regi ster and, under Section 7 of the statute, the mark is
presunmed to have been validly registered. Further,
regi stration was obtained without resort to Section 2(f) of
the statute. Therefore, at worst, the registered mark can
be consi dered suggestive of registrant's services.EI
Applicant's mark includes the entirety of the cited
mark, plus the disclained term BINGO. Wile even
di sclaimed terns nust be considered in the conparison of
mar ks, and in an appropriate case may contribute to a
finding of no likelihood of confusion, disclained nmatter is
typically less significant or |ess dom nant than ot her
conponents of trademarks. Tektronix, Inc. v. Daktronics,
Inc., 534 F.2d 915, 189 USPQ 693 (CCPA 1976). Moreover, in
conparing the cited BIG BUCKS mark with applicant's BI G
BUCKS BI NGO nmar k, the absence of any other elenent in the
cited mark is significant. In other words, were there
another termin the cited mark unlike any termin
applicant's mark, this m ght have contributed to a finding
of overall dissimlarity of the marks. Under the
ci rcunstances, however, the marks are identical, but for

applicant's addition of a disclainmed term

“ Any attack on the validity of the cited registration, e.g., to
establish that the mark is descriptive, is inpermssible in the
context of this ex parte appeal. See In re D xie Restaurants,
Inc., 41 USPQ2d 1531 (Fed. G r. 1997).
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Turning to the goods and services, the casino services
inthe cited registration are not restricted in any way and
are presuned available to all normal classes of consuners
of such services. Wile there are no restrictions on
channel s of trade or classes of consuners for applicant's
goods, it is generally known and not subject to reasonable
di spute that the gam ng and casino industry is highly
regul ated and that applicant's goods, even w thout any
restriction included in the identification, can be
considered as generally targeted only to business
purchasers in the gam ng and casino industry. Thus, the
i nvol ved goods and services are not conpetitive and do not
share channels of trade. Nonetheless, the Board's focus is
not solely on purchaser confusion, but nmust al so enconpass
| i kel y confusion anong ultimte users of applicant's
machi nes and registrant's servi ces.

Applicant's goods, as discussed above, would be
mar keted to purveyors of casino services. The application
i ncl udes applicant's avernent that the mark Bl G BUCKS BI NGO
is intended to be used on the goods. Accordingly, the
Board must consi der whether casino patrons who may be
exposed to registrant's mark would, if exposed to
applicant's mark on gam ng machi nes, be m staken or

confused or deceived. Casino patrons would likely conclude
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that the services of registrant and the machi nes of
appl i cant have a common source or are otherw se rel ated.

G ven the identical nature of the marks (but for
applicant's addition of a disclainmed term, and the overl ap
bet ween consuners of registrant's services and ultimate
users of applicant's machi nes, the Board finds that there
exists a likelihood of confusion, m stake or deception.
Accordingly, the refusal based on the registration no.
1,847,026 for the mark Bl G BUCKS for casino services is
af firnmed.

Turning to the refusal based on registration no.
1,388,945 for the mark Bl G BUCKS SLOTS for "slot machines,”
the identified goods are essentially identical to those of
applicant. The respective goods, since there are no
restrictions in the identifications, are presuned to be
mar ket ed t hrough the sanme channels of trade to simlar, if
not identical, classes of consuners.

In regard to the marks, the Exam ning Attorney asserts
that BINGO in applicant's mark and SLOTS in registrant's
mark are the subject of disclainers; that disclainmed matter
typically is less significant; and that the dom nant
el enent in each mark is the comon phrase BI G BUCKS.
Moreover, the Exam ning Attorney relies on oft-cited cases

hol di ng that points of simlarity between narks are nore
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i nportant than points of difference and that when goods are
identical the degree of simlarity of marks necessary to
support a finding of |ikelihood of confusion is |less than
when the goods are different.

The Exam ning Attorney's approach is too formulaic.
Al t hough the Exam ning Attorney is correct in his assertion
that disclaimed matter typically is | ess significant and,
therefore, entitled to | ess weight when marks are conpar ed,
the different disclainmed wrds are still part of the
respective marks and nust be considered. See In re Shel
Gl Co., 992 F.2d 1204, 26 USPQ2d 1687 (Fed. Cir. 1993);
see al so, Conputer Identics Corporation v. Identicon
Cor poration, 182 USPQ 438 (TTAB 1974) (no |ikelihood of
confusi on between | DENTI CON and the mar ks COVPUTER | DENTI CS
and COVPUTER | DENTI CS CORPCORATI ON, notw t hst andi ng t hat
"conputer"™ and "corporation" are common descriptive words).
G ven the highly suggestive nature of "big bucks,” for slot
machi nes, the presence of an additional word in each mark,
even though each is the subject of a disclainer, is
significant.

In considering how the respective marks will be
percei ved, the Exami ning Attorney relies on another oft-
cited premse, i.e., that the Board's focus should be on

t he average purchaser who normally retains a general rather
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than a specific inpression of trademarks. W find it
significant, however, that the average purchaser of sl ot
machi nes and gam ng devi ces woul d be a sophisticated

busi ness purchaser. Thus, while it has been held that even
sophi sticated purchasers are not necessarily inmune to
source confusion, business purchasers operating in the
context of a heavily regulated industry are likely to be
discrimnating in their purchases of slot machines used in
casi nos or other gam ng establishnments. Such purchasers
are less likely to rely on highly suggestive nmarks to
differentiate one source of slot machi nes from anot her.
The Board finds the duPont factor focusing on

sophi stication of purchasers dispositive in regard to the
refusal of registration based on registration no.

1, 388,945, which is, therefore, reversed.EI

®Inregard to this refusal, the possibility that ultimte users
of the two different brands of slot machi nes might be confused
does not dictate a different result because, for itens sold to
busi nesses, potential confusion anong ultinate users who woul d
not influence future purchases of the goods does not support a
finding of likelihood of confusion. See Electronic Design &
Sales, Inc. v. Electronic Data Systens Corp., 954 F.2d 713, 21
UsPQ2d 1388, 1392.
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Hanak, Adm nistrative Trademark Judge, concurring in part,
di ssenting in part:

| agree with Judge Rogers’ conclusion that there is no
| i kel i hood of confusion resulting fromthe contenporaneous
use of applicant’s mark BI G BUCKS BI NGO and regi strant’s
mar k Bl G BUCKS SLOTS for identical goods, nanely, slot
machi nes. Judge Rogers correctly notes that the purchasers
of slot machines (casino operators and owners) are
sophi sticated and are not “likely to rely on highly
suggestive marks to differentiate one source of sl ot
machi nes from another.” (Rogers opinion page 8. | would
only add that as applied to slot machines, the term*“big
bucks” is extrenmely highly suggestive in that this termis

defined as neaning “a | arge anount of noney.” The Random

House Dictionary of the English Language (2d ed. 1987).

Thus, as applied to slot machines, the term “big bucks”
woul d i mredi ately inform purchasers or users of the
machi nes that said machines offer |arge payoffs to w nners.
However, | respectfully disagree with Judge Rogers’
conclusion that there exists a |likelihood of confusion
resulting fromthe contenporaneous use of applicant’s mark
Bl G BUCKS BI NGO for slot machines and registrant’s mark BI G
BUCKS for casino services. At the outset, | find that the

term “big bucks” is |ikew se extrenmely highly suggestive
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when used for casino services in that it imrediately
infornms individuals that the payoffs involve | arge suns of
noney. Thus, the only elenment conmon to these two nmarks is
the extrenely highly suggestive term“big bucks.” It has
been repeatedly held that “the nere presence of a conmon,

hi ghl y suggestive portion [in two marks] is usually
insufficient to support a finding of |ikelihood of

confusion.” Tektronix, Inc. v. Daktronics, Inc., 534 F. 2d

915, 189 USPQ 693, 694 (CCPA 1976) and cases cited therein.

As cogently expl ai ned by Judge Rogers, ordinary
consuners do not purchase slot machines. Thus, the only
common purchasers of both slot nmachi nes and casino services
are casino operators and owners who, perhaps on occasion,
make personal wagers in casinos. However, when casino
operators and owners nake personal wagers in casinos, they
do not | ose their sophistication. Hence, because the only
common purchasers of both slot machi nes and casi no services
are very sophisticated casino operators and owners, | would
find that there exists no |ikelihood of confusion resulting
fromthe contenporaneous use of the extrenely highly
suggestive marks Bl G BUCKS BI NGO for slot machi nes and BI G
BUCKS for casino services.

Judge Rogers does not contend that sophisticated

casi no operators and owners woul d be confused as a result

10



Ser. No. 75/385, 414

of the contenporaneous use of the foregoing two marks on
their respective goods and services. Rather, Judge Rogers
notes that “the Board s focus is not solely on purchaser
confusion, but nust al so enconpass |ikely confusion anong
ultimate users of applicant’s [slot] nmachines and
registrant’s [casino] services.” (Rogers opinion page 5).
Judge Rogers correctly notes that the applicant has stated
that its mark BI G BUCKS BING is intended to be used on its
sl ot machines. However, there is nothing in the record to
indicate that this use will be in a manner prom nent enough
such that the ultimate users of applicant’s slot machi nes
w |l ever see applicant’s mark Bl G BUCKS BI NGO. A nore
likely scenario is that applicant’s mark BI G BUCKS Bl NGO
wi |l be displayed on applicant’s slot nmachines in a
subordi nate manner such that it could be seen only by the
purchasers of the slot machi nes (sophisticated casino
operators and owners) and not by the users of the sl ot
machi nes (ordinary ganblers).

| make the foregoing presunption on the follow ng
basis. The owner of both cited registrations is Bally
Manuf act uri ng Corporation. Based upon the fact that Bally
owns registrations for both slot machi nes and casi no
services, it appears that Bally not only manufactures sl ot

machi nes which it then sells to other casi nos, but al so

11
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operates its own casinos. Wile other casinos may be
willing to purchase Bally's BI G BUCKS SLOTS sl ot machi nes,

| seriously doubt that these other casinos would wish to
have Bally’'s mark Bl G BUCKS SLOTS pronmi nently displayed on
t he sl ot machines such that it is visible to the custoners
of these other casinos. |If such were the case, then these
ot her casinos would, in essence, be potentially advertising

and pronoting Bally's conpeting Bl G BUCKS casi no servi ces.

12
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Hohei n, Adm nistrative Trademark Judge, concurring in part
and dissenting in part:

| concur with Judge Rogers’ conclusion that there is a
| i kel i hood of confusion from contenporaneous use of
applicant’s mark Bl G BUCKS BI NGO for slot machi nes and
gam ng devi ces, nanely, gam ng nmachines, and registrant’s
mar k Bl G BUCKS for casino services, nanely, operation of
gam ng machines. Wile | disagree wwth the overly broad
proposition advanced by Judge Rogers that, "were there
another termin the cited mark unlike any termin
applicant's mark, this m ght have contributed to a finding
of overall dissimlarity of the marks," | agree with his
finding that, under the circunstances in this case, "the
mar ks are identical, but for applicant's addition of a
di sclainmed term™

In particular, as to the overall commercial inpression
engendered by each of the respective marks, | find that, as
applied to applicant's slot machi nes and gam ng machi nes,
the presence in its Bl G BUCKS BI NGO mark of the generic

term BI NGO, whi ch the Random House Dictionary of the

Engli sh Language (2d ed. 1987) at 209 defines as "a form of

lotto in which balls or slips, each with a nunber and one
of the letters B, I, NN G or O are drawn at random and

pl ayers cover the correspondi ng nunbers printed on their

13
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cards, the winner being the first to cover five nunbers in
any row or diagonal or, sonetines, all nunbers on the
card, " adds nothing of significance to distinguish such
mark fromregistrant's Bl G BUCKS nmark for casino services.
Moreover, while | agree with Judge Hanak to the extent that
the termBI G BUCKS in the marks at issue is highly
suggestive as applied to the respective goods and services,
the marks as a whol e neverthel ess have the identical
connotation and, as previously noted, project the sane
comerci al inpression

Furthernore, as Judge Rogers correctly points out, in
determ ning whether there is a |likelihood of confusion,
"the Board's focus is not solely on purchaser confusion,
but must al so enconpass |ikely confusion anong ultinate
users of applicant's machines and registrant's services."
Al t hough | do not disagree with Judge Hanak's view that,
because the cited registrant is also the owner of the other
cited registration for the mark Bl G BUCKS SLOTS for sl ot
machi nes, third-party purchasers of applicant's slot
machi nes and those sold by registrant woul d not be desirous
of "potentially advertising and pronoting Bally's conpeting
Bl G BUCKS casi no services" through the prom nent display on
their slot machines of the marks BI G BUCKS BI NGO and BI G

BUCKS SLOTS, | find nothing in Section 2(d) of the

14
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Trademar k Act which should so |imt the scope of protection
afforded a registration. |[|f anything, the owner of nore
than one registration for the sane or essentially the sanme
mark for related goods and/or services often enjoys a w der
| atitude of protection than if it owned only a single
registration.EI
Here, while Judge Hanak naintains that there is
nothing in the record which suggests that either applicant
or registrant will use their respective slot nachine marks
in a manner prom nent enough that the ultinmate users of
such goods will see the marks, | can find no reason not to
assunme that such marks will be prom nently displayed. To
the contrary, marks for slot nachines would typically be
di splayed in a highly visible manner as a means of inducing
or attracting the ultimte users of the goods (ordinary
ganblers) to play the nmachines and, on the facts of this
case, to win a large anmount of noney. Certainly, there is
nothing in applicant's application to restrict its possible
manner of use of its mark nor, when separately considered
as the cited registrations nust be, is there any imtation

as to the ways in which registrant may utilize either its

1 Al'though not present in this case, the owner of a famly of
regi stered marks (see, e.g., J & J Snack Foods Corp. V.

McDonal d's Corp., 932 F.2d 1460, 18 USPQR2d 1889 (Fed. G r. 1991)
i s one exanple.

15
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Bl G BUCKS SLOTS mark for slot machines or its Bl G BUCKS
mark for casino services. Consequently, | concur with
Judge Rogers' conclusion that consuners famliar with
registrant's use of its BI G BUCKS mark for casino services
i nvol ving the operation of gam ng nmachi nes woul d be |ikely,
as the principal users of gam ng machi nes, including sl ot
machi nes, to be confused as to the source or sponsorship of
such closely related services and goods upon encountering
applicant's use of its BI G BUCKS BI NGO mark i n connection
wi th slot machi nes and gam ng machi nes.

| would also find, however, that in |light of the above
comments, there is a likelihood of confusion fromthe
cont enpor aneous use of the marks BI G BUCKS BI NGO and BI G
BUCKS SLOTS in connection with slot machines. Wile, in
particul ar, the actual purchasers of such goods typically
are casino operators and owners and, thus, they would
i ndeed be highly sophisticated and di scrim nating buyers
who woul d be expected to exercise a degree of care in their
sel ections, the sane sinply cannot be said for the users of
such goods, who as previously noted are overwhel m ngly

ordi nary garrblers.EI To those in the latter class, it is

2 Not ably, neither Judge Rogers nor Judge Hanak have adequately
expl ai ned why the ultimte users of slot machi nes would not be
likely to be confused as to the origin or affiliation of such
goods when offered under the marks at issue. Specifically, Judge
Rogers' justification, wth which Judge Hanak concurs, for

16
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sinply not too formalistic an approach to believe, as the
Exam ning Attorney contends, that as applied to identical
goods, the dom nant and hence source-di stingui shing el ement
in each of the respective marks is the term Bl G BUCKS,
notw t hst andi ng the hi ghly suggestive connotation thereof.
In particular, just as the generic word BINGO in
applicant's Bl G BUCKS BI NGO mark i nparts nothi ng of

trademark significance thereto, the word SLOTS in

reversing the Exam ning Attorney sinply states, anmpng ot her
things, that "the possibility that ultinate users of the two

di fferent brands of slot nachines nmight be confused does not
dictate a different result because, for itenms sold to businesses,
potential confusion anong ultimate users who woul d not influence
future purchases of the goods does not support a finding of

I'i kel i hood of confusion,” citing Electronic Design & Sales, Inc.
v. Electronic Data Systens Corp., supra. This case, however
involves in ny estimation a high probability--rather than a nere
"possibility"--of confusion anong the ordinary ganbl ers who
constitute the ultimate users of the goods. As this Board has
noted in, for exanple, In re Artic Electronics Co., Ltd., 220
USPQ 836, 838 (TTAB 1983):

We concur entirely with the contentions of the
Examining Attorney that in addition to source
confusi on anmong buyers, source confusion anong
ultimate users of the goods before us ... is both

i kely and enconpassed within the confusion
proscriptions of Section 2(d). The notion that

I'i kel i hood of confusion is |imted to purchaser
confusion is sinply not correct. The 1962 anendnents
to the Trademark Act, both in its sections relating to
standards for refusal of registration and for
trademark infringenent, explicitly deleted the
qual i fying term "purchasers" after referring to nmarks
likely "to cause confusion, or to cause nistake or to
deceive," thereby evincing an intention to renove any
limtation of such standards to purchasers of goods.
.. We conclude, therefore, that a |ikelihood of
confusi on anong users ... as to the source of such
equi pnment is fully capable of supporting a denial of
regi stration under Section 2(d) of the Trademark Act.

17
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registrant's BI G BUCKS SLOTS mark is |ikew se generic and
W t hout trademark significance since, as set forth in

Random House Dictionary of the English Language (2d ed.

1987) at 1800, the term SLOT is defined in relevant part as
"Informal. See slot nachine".

I nasmuch as | find, in view thereof, that when
considered in their entireties, the marks Bl G BUCKS Bl NGO
and Bl G BUCKS SLOTS engender essentially the sane
commerci al inpression when used in connection with sl ot
machi nes, | would affirmthe additional ground of refusal
on the basis that ordinary ganblers, as the ultimte users
of the goods, would be |ikely, when acquainted with
registrant's Bl G BUCKS SLOTS mark for slot nachines, to be
confused as to source or sponsorship upon encountering sl ot
machi nes bearing applicant's virtually identical Bl G BUCKS

BI NGO nark for the sane type of goods.
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